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…Accordingly, American citizenship policies during this era were dominated by the 
massive new immigration from Europe and Asia and the nation’s response of heightening 
restrictions.  Only the subsequent and interlinked construction of Jim Crow laws 
approached immigration in importance. 
    Three main developments in immigration law reconfigured citizenship laws in this era.  
First was the adoption and repeated strengthening of more restrictive federal immigration 
laws.  They excluded applicants due to moral, political, and economic concerns but 
desires to prevent “inferior races” from acquiring U.S. citizenship were strikingly 
prominent.  Second, the Supreme Court adopted a new understanding of federal power to 
exclude immigrants, moving from reliance on the commerce clause, which presented 
immigration as an economic issue, to reliance on the implicit but inherent sovereign 
powers of the national government.  That argument echoed the new historicist emphasis 
on the organic nation in ways hospitable to racial conceptions of “true” American 
identity.  Third was a recurring pattern of initial judicial resistance followed by increasing 
deference to executive decisions on immigration made by new national administrative 
agents.  For years, many judges tried to uphold liberal procedural principles, as well as 
their own powers, in ways that limited racist immigration policies.  Over time, however, 
the courts, led by the Supreme Court, became compliant. 
    Although the chief civic innovation of these years expressed narrow Americanist 
views, they did not yet efface the dominant liberal character of U.S. immigration policy.  
Immigration remained virtually unrestricted until 1882.  Generally applicable restrictions 
came only in the 1890’s, and even then most who tried to come succeeded.  During the 
Gilded Age the U.S. accepted just under10 million immigrants, an unprecedented influx. 
 
     
* * * * * 



 
…..The Transfer of authority over immigration to the federal level was formally another 
defeat for states’ rights republicanism.  Yet in reality, it was a victory for policies that 
most states favored but had been judicially barred from enacting.  It was also a major 
defeat for racial liberalism.   The congressional debates over Chinese exclusion provide a 
rich survey of the Gilded Age elite’s civic conceptions.  They show that exclusionist 
congressmen redefined or even decried the nation’s liberal traditions in favor of grim but 
popular Americanist stances, defended via evolutionary theories as well as economic and 
republican concerns. 
    The opponents of exclusion, led by Massachusetts Republican Senator George Hoar, 
skillfully deployed all the arguments in the nation’s liberal legacies to urge nonracial 
immigration policies.  They also invoked inclusive views of what republican government 
and America’s Christian civilization meant.  The center piece of Hoar’s presentation was 
an appeal to the natural rights in the Declaration of Independence, which he held, to 
include rights to seek better opportunities in new lands on an equal footing with all 
others.  The “doctrine that free institutions are a monopoly of the favored races,” he 
insisted, was a “canard of quite recent origin.”     
 
 
 
 
* * * * * 
 
…The most popular proposal to curb immigration significantly was the literacy test 
championed by Henry Cabot Lodge, first in the House and then the Senate, and by his 
allies in the Immigration Restriction League, a group originating among Harvard 
graduates who were influential in academic, political, and business circles. 
….But, as Lodge acknowledged openly, the true aim of his literacy test was to weed out 
“inferior races”.  In 1896, Lodge stated that committee research showed that the test 
would most affect the races “most alien to the great body of the people of the United 
States,” including “the Italian, Russians, Poles, Hungarians, Greeks, and Asiatics” 
(including Jews).  English speakers, Germans, Scandinavians, and the French would be 
affected “very slightly or not at all.” 
 
* * * * * 
 
…Set against the accelerating flood of restrictive laws, many judicial decisions on 
immigration during this period appear as brave, lonely islands of humanitarianism amid a 
sea of hostility.  As many of the federal judges involved expressly opposed Chinese 
immigration, and all faced great political pressures to stem it, it is striking that they so 
often checked the new racist initiatives.  That fact is strong evidence of the power of legal 
traditions and the value of written constitutional strictures.  But though they argued for 
humane statutory interpretations and insisted on some recognition of due process and 
equal protection, few judges denied that citizenship could be denied or limited on racial 
grounds.  And as hostility grew toward the “new” European arrivals as well as Chinese 
immigrants, judges acquiesced in arbitrary treatment of those “races.” 



 
* * * * * 
 
…The other prominent concern of the new immigration laws - to keep radical leftists out 
of America – was also manifest in this area.  Many naturalizing judges became more 
vigilant on behalf of the requirement that applicants display “attachment to the 
principles” of the U.S. Constitution.  In an 1891 Texas case, for example, a judge denied 
naturalization to a German applicant who expressed belief in the doctrines of the socialist 
Johann Most.  Although, in liberal fashion, Judge Paschal conceded Richard Sauer’s right 
to hold and express such beliefs, he termed them “un-American, impracticable, and 
dangerous in the extreme,” and adequate grounds to refuse citizenship.  Along with 
Americanism, liberal republican precepts provided arguments on behalf of these 
restrictions because they presented allegiance to proper political ideals as the core 
requirement for membership.  But they could also have been used to challenge demands 
for ideological conformity, because the clash of political opinions had long been seen as 
an engine of effective democratic self-governance.  Those Americans with the resources 
to litigate, however, seemed to feel that the system had all the clashes it needed.  Hence, 
these ideological restrictions did not face powerful legal challenges. 
 
* * * * * 
 
…. 

….Despite the restrictive laws of the 1880s and 1890s, immigration continued to be 
central to American civic life during the Progressive years.  From 1901 to 1910 the rate 
of immigration relative to the national population was the highest in U.S. history, more 
than ten per thousand. 
 
* * * * * 
 
….Woodrow Wilson then vetoed new literacy test laws in 1915 and 1917, invoking the 
more left progressive cosmopolitan ideals of  U.S. citizenship  that appealed to white 
immigrant Democrats, even though he firmly supported both Jim Crow and Asian 
exclusion.  The test was finally enacted over his veto in 1917 amid the anti-foreigner 
“100-per-cent Americanism” fervor stirring by the coming of World War I…..It further 
barred entry to foreign radicals and provided for the deportation of any aliens who 
engaged in radical agitation. 
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……This Article …..unearths the roots of the confluence of criminal and immigration law and 
maps the theoretical impulses that motivate the merger. It offers a unifying theory for this 
crimmigration crisis intended to illuminate how and why these two areas of law have converged, 
and why that convergence may be troubling. I propose here that membership theory, which limits 
individual rights and privileges to the members of a social contract between the government and 
the people,40 is at work in the convergence of criminal and immigration law. Membership theory 
has the potential to include individuals in the social contract or exclude them from it.41 It marks 
out the boundaries of who is an accepted member of society.42 It operates in this new area to 
define an ever-expanding group of immigrants and ex-offenders who are denied badges of 
membership in society such as voting rights or the right to remain in the United States. 
Membership theory manifests in this new area through two tools of the sovereign state: the power 
to punish and the power to express moral condemnation. The application of membership theory 
places the law on the edge of a crimmigration crisis. This convergence of immigration and 
criminal law brings to bear only the harshest elements of each area of law, and the apparatus of 
the state is used to expel from society those deemed criminally alien. The undesirable result is an 
ever-expanding population of the excluded and alienated. Excluding and alienating a population 
with strong ties to family, communities, and business interests in the United States fractures our 
society in ways that extend well beyond the immediate deportation or state-imposed criminal 
penalty.43 
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Bad Cases, 113 HARV. L. REV. 1889, 1893-94 (2000) (describing the way in which deportation, as seen through 
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38. See, e.g., Kanstroom, supra note 37, at 1935 (suggesting that the deportation of lawful permanent residents, if 
recognized as punishment, necessitates substantive constitutional protections, especially when applied retroactively or 
without counsel or the right to post bail). 
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justice, but which is purely neither). 
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…Immigration law has evolved from a primarily administrative civil process to the present day 
system that is intertwined with criminal law. In the beginning, immigration law intersected with 
criminal law only in denying entry to those with a criminal history.61 Entering without 
authorization was not punished, and those who committed crimes after entering the country were 
not deportable.62 Once immigrants had crossed the border, with or without government sanction, 
the federal government did little to expel them.63 Only in 1917 did the government begin to deport 
convicted noncitizens.64 

Over time, immigration law became infused with the substance of criminal law itself.65 First, there 
has been “unprecedented growth in the scope of criminal grounds for the exclusion and 
deportation of foreign-born non-U.S. citizens.”66 Second, violations of immigration law are now 
criminal when they were previously civil, or carry greater criminal consequences than ever 
before.67 Third, recent changes in immigration law have focused on detaining and deporting those 
deemed likely to commit crimes that pose a threat to national security  
……Until 1929, violations of immigration laws were essentially civil matters.81 In 1929, unlawful 
entry became a misdemeanor, and unlawful re-entry a felony.82 In recent decades, the number and 
types of immigration-related acts that carry criminal consequences have proliferated.83 In 1986, 
Congress passed legislation that for the first time sanctioned employers for knowingly hiring 
undocumented workers and provided for imprisonment and criminal fines for a 
pattern or practice of such hiring.84 Since 1990, marrying to evade immigration laws, voting in a 
federal election as a noncitizen, and falsely claiming citizenship to obtain a benefit or 
employment have become criminal violations leading to both incarceration and deportation.85 The 
criminal penalty for unlawfully re-entering the United States after deportation or exclusion 
increased from two years to a maximum of ten or twenty years,86 and enforcement of these 
violations has increased dramatically.87 

 
61. See Act of Mar. 3, 1875, ch. 141, § 5, 18 Stat. 477 (excluding from entry those convicted of nonpolitical felonies); 
Kanstroom, supra note 37, at 1908 (noting that early colonial and state laws focused on the exclusion of convicted 
criminals, rather than on the deportation of noncitizens for criminal conduct after entry). Earlier 
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of Pa. Press 1981). 
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64. NEUMAN, supra note 52, at 22. 
65. Blurring the Boundaries, supra note 36, at 114. The turn toward criminalization of immigration law seems 
correlated with a downturn in public opinion toward immigrants. Some have described the 1960s, 1970s, and early 
1980s as a heyday for immigrant rights due to the influence of the Civil Rights Movement. See Citizenship 
& Severity, supra note 5, at 615 (contrasting immigration’s status as a civil rights issue in the 1960s and 1970s to its 
current status as an issue of national security).  However, little has been written about why the solution to this newly 
perceived problem was to turn to increased criminalization rather than, for example, increased civil enforcement. By 
the 1990s, immigrants were “accused of exploiting the nation’s welfare system, of committing a host of serious 
offenses against its population, and of being involved in terrorist activity.” Misguided Prevention, supra note 36, at 
553.  Various rationales have been offered to explain why public opinion toward immigration took on such a negative 
cast. Events cited as affecting the change in public opinion include the volume of Southeast Asian refugees and those 
from other countries needing resettlement in the United States, Mexicans crossing the border illegally after Mexico’s 
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convicted criminals to take to the sea to seek asylum in the United States. Citizenship & Severity, supra note 5, at 626. 
66. Citizenship & Severity, supra note 5, at 619. 
 
 
 
 
 
 
 
 



…….Membership theory influences immigration and criminal law in similar ways. Membership 
theory is based in the idea that positive rights arise from a social contract between the government 
and the people.170 Those who are not parties to that agreement and yet are subject to government 
action have no claim to such positive rights, or rights equivalent to those held by members.171 

“Only members and beneficiaries of the social contract are able to make claims against the 
government and are entitled to the contract’s protections, and the government may act outside of 
the contract’s constraints against individuals who are non-members.”172  When membership theory 
is at play in legal decisionmaking, whole categories of constitutional rights depend on the 
decisionmaker’s vision of who belongs.173 Membership theory is thus extraordinarily flexible.174 

Expansive notions of membership may broaden the scope of constitutional rights; stingier 
membership criteria restrict rights and privileges.175 In Plyler v. Doe,176 the Court’s reasoning that 
undocumented schoolchildren are potential members of the United States citizenry led to a ruling 
that Texas could not deny those children equal access to a public school education.177 More often, 
membership theory has been used to narrow constitutional coverage by defining the scope of “the 
People” to exclude noncitizens at the perimeter of society.178  
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……From the 1950s through the 1970s, both criminal and immigration sanctions reflected a 
rehabilitation model.211 Criminal penology favored indeterminate sentences that could be 
shortened for good behavior, alternatives to incarceration, individualized treatment, and 
re-education.212 This philosophy was consistent with the idea that the criminal act was separable 
from the individual actor, and that the actor could be rehabilitated, integrated into society, and 
given a second chance.213 It was grounded in a social ideology that sought to redeem offenders and 
restore “full social citizenship with equal rights and equal opportunities.”214 

…..In immigration law prior to the 1980s, most crimes did not trigger immigration sanctions for 
permanent residents.238 Only the most serious crimes or crimes involving “moral turpitude” that 
presumably revealed an inherent moral flaw in the individual resulted in the ultimate sanction of 
deportation.239 Otherwise, criminal conduct was handled as a domestic affair through the criminal 
justice system, not as an immigration matter.240 In both areas of the law, this approach affirms 
the individual’s claim to membership in the society.241 Members obtain the club’s benefits, but are 
also bound by the club’s rules and are subject to its processes and sanctions for breaking those 
rules.242 

     The emphasis on retribution, deterrence, and incapacitation in immigration law is apparent 
from the expanded use of deportation as a sanction for violating either immigration or criminal 
laws.243 With few exceptions, immigration sanctions including deportation now result from a wide 
variety of even minor crimes, regardless of the noncitizen’s ties to the United States.244 Permanent 
residents are as easily deported for crimes defined as “aggravated felonies” as is a noncitizen 
without any connection to the United States or without permission to be in the country.245 
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……The state’s expressive role is the same in immigration law as in criminal law. By imposing 
the sanction of deportation for crimes and by criminalizing immigration violations, the state 
expresses moral condemnation both for the crime through criminal punishment and for the 
individual’s status as a noncitizen offender.272 As such, the sovereign state strategy expresses the 
insider or outsider status of the offender.273 The expressive dimension of punishment in this 
context communicates exclusion.274 Unlike the rehabilitative model, which sought to protect the 
public by re-integrating the offender into a community, the use of sovereign power has the effect 
of excluding the offender and the immigrant from society.275 Under the sovereign state model, ex-
offenders and immigrants become the “outsiders” from whom citizens need protection.276 Several 
explanations have been offered for this turn to the state’s expressive powers and the emphasis on 
harsh punishment. One theory is that a shift from smaller, more close-knit communities to the 
more disparate structure of modern society made community imposed shame sanctions less 
effective and generated reliance on the more formal political mechanisms of the state.277 

This change is intricately bound up with membership theory. With the move away from closer 
communities, punishment that relied on public humiliation (such as the stocks) became less 
effective when the offender was not a member of that community.278 A need arose for punishment 
that depended less on community ties and more on loss of personal liberty.279 In the modern social 
structure, it is much easier to equate the criminal offender with the alien and exclude him from 
society than when the offender was well known by and considered part of a smaller community.280 

An alternative theory is that persistently high rates of crime and unauthorized immigration have 
led to distrust of the state’s ability to control both crime and immigration.281 It is politically 
infeasible to acknowledge that the state’s ability to control crime is limited.282 

Politicians, therefore, employ the sovereign power of the state more heavily to reassure the public 
of their commitment to controlling crime.283 As a result, the sovereign state power is used in ways 
that are divorced from effective control of either crime or unauthorized immigration. Imposing 
increasingly harsh sentences and using deportation as a means of expressing moral outrage is 
attractive from a political standpoint, regardless of its efficacy in controlling crime or 
unauthorized immigration.284 
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…. Excluding individuals who have a stake in public affairs and the fairness of the judicial 
process, such as exoffenders and noncitizens who pay taxes or raise children, seems contrary to 
the democratic ideal that those governed have a say in the composition of the government.295 

Moreover, excluding ex-offenders and noncitizens from public benefits and public participation 
seems to conflict with the need to integrate these groups into society, especially if lack of 
resources and exclusion from participation results in alienation and contributes to the commission 
of further crimes.296 

These significant costs seem to outweigh the uncertain benefits outlined above. The costs become 
greater upon examining who is most often excluded. Both immigration and criminal law tend to 
exclude certain people of color and members of lower socioeconomic classes.297 

Immigration law does this explicitly. Immigration law takes socioeconomic status into account 
when it excludes a noncitizen likely to become a public charge because of lack of financial 
resources,298 and by prioritizing entry of certain professionals, managers, executives, and 
investors.299 The prevalence of sovereign power in immigration law has its roots in excluding 
racial and cultural groups, beginning with the Chinese and other Asian Americans in the late 
1880s, and including the deportation of U.S. citizens of Mexican origin in the 1930s.300 
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